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Mr. John King

Chicr, Coastal Programs Division

NOAALOftee of Ovenn & Coastal Resource Management
L3053 East-West Highway, SSMC4

Stlver Springs. MDD 20010

Dear Mr, King:

[ am pleased to submuit this reguest for a Program Amendment to New Hampshire's Coastat
Program for vour upproval under Section 306 of the Federal Coastal Zone Manacement Act,
The amendment of our mland coastal boundary ssmiphfies several areas of coastal management,
eapeenlly the arant program and federal consisteney determinations,

The New Hampshire Coastal Program continues to draw 1rom existing state authorit . and
remams oraa aod 1oomeet all regquirements of vour olfice’s program approval regulations,

I3 CPR 9250 us amended. Our coastal program remains an enforceable mstrument of state
potev. albeit in o larger municipal area. This amendment offers no change to the designation of
the Office of State Planning as wad agency to recetve and adnunister coastal grants and to
conlinue program implementation.

W ook torward 1o federal approvatl to enable the wider implementation of the New Hampshire
Cuoostal Program. Please contact Mr, Jumes MceLaughling Assistant Direclor of the Office of
State Phnning o Mro David Hartman, Coastal Program Manacer, if you huve any questions or
need ussistance. )
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5. Purpose, Need, and Appropriateness
To Provide Greater Predictabiline

One of the ohjectives of the Coustal Zone Munagement Act (CZMA), generaully, 1s to bring a
ereuter degree of predictability to the munagement of coastal resources. Specifically. the CZMA
implementation regufations at 15 CFR §923.31(a)(8) encourage statcs to designate infand
houndaries that permit clear and ready determination of whether a person or activity is within or
outside of the coastal zone. By making the established jurisdictional bounduries of the 17 coastal
municipalities the new inland boundary. the change will eliminaie any existing confusion
regarding the exact location of NHCP jurisdiction. The current boundaries have been challenged
in the pust when determining the necessity of federal consistency reviews. Cleur definition of the
inland boundury, as suggested by the proposed boundary change. will help prevent further
dehate of this issue, and wiil help the staie, federal agencies and applicants for federal approvals
determine if a federal action is in the coastal zone or will affect the coustul zone,

To Enhance NHCPs' Leadership Role in Coastal Munagement

In the National Oceanic and Atmospheric Administration (NOAA) Office of Ocean and Coastal
Resaurce Management’s (OCRM) most recent CZNMA Section 312 evaluation of the NHCP,
OCRM acknowledged New Hampshire's attempts to address coastal management 1ssues bevond
the current coastal boundary, among other accomplishments. OCRM ulso noted the limitations
that the existing boundaryv imposed on program implementation and NHCP leadership in
resource management. Resource issues outside of the existing coastal zone are not managed by
the NHCP, nor are thev funded with CZMA doliars. Rather, they are addressed by other state
sgencies that operate on a watershed basis. Expanding the coastal area to include the full
jurisdiction of the 17 coastal communities will allow the NHCP to provide leadership and better
coordinate with the other state ugencies on the full range of coastal issues in the state.

To Enhance Program Management and Betrer Address All Direct und Indirect Inpacts

During program development amid concerns about creating new comprehensive coustal
legislation. New Hampshire decided to develop its program in two phases, based on a senies of
existing statz laws and policies that provide for effective state management of New Hampshire's
coastal zone. The first phase of the NHCP. the Ocean and Harbor Segment, received tederal
approval in June of 1982. The original boundary encompusscd an arca of land along the Atlantic
coastline that addressed direct and significant impacts to marine waters. It reflected the
conventional wisdom of the day that “the closer 2 use is to the coast. the greater the 1mpact on
coastal waters.”

In1988. the second phase of the NHCP incorporated approximately 131 miles of udal shoreline
in and around Great Bay, Little Bay, and the tidal rivers. This addition was also intended to
preserve the resources and rural quality of Great Bay, Little Bay, and the tidal rivers, mcluding
those potential areas that had direct and significant impacts upon coustal witers. With the
incorporation of the second segment. the NHCP boundary encompassed those areas that,



consistent with the CZMA approval criteria for inland boundaries found at 15 CFR §923.31(a)
(1-8), were necessary to encompass those important coastal resources and provide for control of
direct and significant impacts to coastal waters.

In 1988, the NHCP did not take indirect impacts into account when defining the inland
houndary. However, over the past decade it has become clear that multiple activities not
immediately adjacent to shorelines can have significant direct and indirect effects on coastal
resources. In response, the Environmental Protection Agency (EPA) approved the New
Hampshire Estuaries Project in 2000, and NOAA approved the New Hampshire Coastal Non-
Point Pollution Control Program in 2001. Both are based on existing state and federal laws
controiling direct and indirect impacts on tidal and coastal waters throughout the watershed.
Impacts existing throughout the 17 coastal municipalities such as stormwater runoff, erosion
from construction sites, disposal of solid waste and septage, subsurface disposal systems, and

road salting are acknowledged as sources of coastal pollution by NHCP’s cooperating state
AuEnCIes,

Following the boundary change, the NHCP wiil be able to complement these programs and more
broadiy address indirect impacts on coastal waters because it will include the entire area of the
17 coastal municipalities. The boundary change will allow use of CZMA funds to support
administration, monitoring and enforcement of Coastal Non-Point Pollution Control Program
athorities in the expanded arez. In addition. funding will be available to sunport assistance 10
local governments to enhance local land use planning and 1o help manage programs and
activities that advance NHCP goals/objectives, consistent with CZMA requirements. Finally,
NHCP could more easily invoke federal consistency regulations where applicable in this
expanded boundary area.

To Build Local Capucity to Manage the Coast

In addition to allowing CZMA funds to be used for technical and financial assistance to local
sovernments for municipal planning and management throughout the municipalities, the
boundary change will also allow funds to be used to provide for additional public access,
redavelopment of underutilized waterfronts: or acquisition or restoration of sites through low
cost construction projects consistent with CZMA requirements.

To fmprove Coordinarion of Existing NHCP Authorities

Fzderal ap) »val of the boundary change will support better coordination between NHCP and
other state avencies for more effective management of the resources in the seacoast arsa.
Currently, other state agencies’ programs and authorities, which implement and enforce NHCP's
16 coastal policies, apply across all municipal areas of the state. Political inconsistencies in
enforcement and its relation to the coastal program can occur. For example, if a violator 1s cited
by the New Hampshire Fish and Game Department or Wetlands Bureau staff along a small
waterway or wetland bordering the current coastal boundary, but within one of the 17 coastal
municipalities, there is ample statutory/regulatory basis for the citation. However, were the
violator part of a federally permitted activity, the state could have questionable authority through



the CZMA in rving 1o cite inconsistency because of the limit of the current boundary.
Therefore. as the luw currently stands. enforcement in areas near the coustal boundary has the
potential 1o be meonsistent due to the lack of clear apphication of federal consistency outside of
the progrum boundaries. Likewise. in attempting 1o fund a restoration project on the mner fringe
of the current coastal boundary, NHCP muy have the tull suppon of stute agencies, but federal
CZMA funds cannot be used to fund projects outside of the present coastal zone boundaries.
Chunging NHCP's inland boundary o include the entirety of the 17 coastal municipalities will
eliminale the gray. potentially questionable arcas of the present boundary, resulting in uniformity
and increased efficiency 1n efforts to protect and plan for New Hampshire's coastal resowrces.

I Summary of Eftects of the Boundary Change
Effects on Ceastal Resources and Land and Warer Use Conflicts

The new boundary does not expand or reduce the existing list of land or water uses that are
currently subject to the management program. A large amount of shoreline is already devored to
industrial, commercial, or recreational uses that require direct access to coustal waters. These

- uses include shipping. fishing, tour boating. power generation, refining. and recreational boating.
Because there will be no change in the tvpes or quantity of uses within the expanded coastal
zone. there will not be any significant efiects on couastal resources as a result of the boundury
amendment. Positive effects on coastal resources could however result from the application of

funds within the expanded coastl area to more effectively address resource protection and 1o
manage indirect impacts.

Effects on Property Owners in the New Area

Persons proposing activities within the new boundary area will not be subject to any additional
state laws or regulations as a tesult of the boundary change. The boundary change does not
chuange in any way the jurisdiction of any existing state law. nor will it impose any new state
laws in the expanded coustal urew. The number of state or local permits that are presently
required for the approval of property owners’ development and construction projects would
remain the same. Changing the inland boundary does mean that applicants for projects within
the new boundary requiring a federal license or permits or with federul funding will be subject 10
NHCP’s CZMA federal consistency review procedures. While the geographic extent of the
coastal area will be significantly expanded. NHCP anticipates that the quantity of projects
requiring a consistency review will not significantly increase, nor will consistency decisions be
significanuy delayed. Currently. the mujority of projects requiring consistency review are those
which involve ¢ nearshore fishery and tidal wetiands. Additionally, approximately one or two
road construction projects per vear require a consistency review by the NHCP staff. With the
expansion of the coastal boundary, it is estumated that only a minimal increase in the number of
projects requining i review would be those on US roadways. These few additional projects
would not significantly add to the amount of work responsibilities of the NHCP staft, and
therefare consistency decisions will not be significantly delayed. There may be a need 10
outreach to engineering firms doing business in the new boundary area to fumiliarize them with
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the NHCP consistency requirements. As part of normal practices. NHCP staff is fully prepared
and adequately staffed to do so.

Effects on Local Agencies Operating in the New Arca

Active participation in the NHCP by local government units is voluntary. The boundary chunge
dogs not increuse the present number of state or local permits required for private development
actvines. As Jong as the state manages the interests uddressed by the NHCP in the sixteen
coustal policies, local governments will continue to make most local development decisions thut
determine community character. Coastal communities can choose to participate in the program
by requesting financial and technical assistance. Assistance will be available to focal
communities to aid 1n site-specific problem solving, including short-tarm scientfic,
environmentil, and planning studies. Assistance can be used to address such problems as coastal
wetlands management: purk, recreation, and dock facility siting: public accsss; water quality:
erosion: historic preservation: natural areas preservation and restoration: and coustal fund use
planning prohlems consisient with CZMA funding requirements.

Effecrs on State Agencies Operating in the New Arca
& P o

Stute uzency purticipation in the coastal program is accomplished primarily through
implementation of portions of the NHCP. such as: administering program authorities; providing
tecanicy: assistance, outreach and education: administering restoration or acquisition progrums:
etc. Expansion of the coastal urea will not change the administration of any of the networked
agency authority. The consistency of state agencies with coustal policy within the new coastal
area will not differ from the manner in which the agencies currently operate. All state agencies
cperaling in the seventeen coastal municipalities function according to current statewide laws.
statutes. and rules. These laws, statutes, and rules will not change as a result of the boundany
realignment. Any uncertainty in the present inland boundary would be eliminated upon
implementation of the new municipal limit boundary.

With regard to obtaining CZMA funding, the Department of Environmental Services (DES) is
presently the only state agency that receives funds to support its efforts to enforee the goals und
policies of the coastul program. Funding will continue 1o be provided for DES upon amendment
of the boundary . Other state ugencies, such as the New Hampshire Fish and Game Depariment
and the New Hampshire Department of Resources and Economic Development are networked
with the NHCP, and will continue to apply existing taws and regulations in the expanded coustal
area. However, expunsion of the coastul boundary does not guarantee additional federal funding
for the NHCP, and therefore. does nol guarantee additional funding to support the efforts and
activities of those state agencies networked with the NHCP.

Effects on Federal Agencies Operating in the New Area
Following the boundary change. the stute will muintain its consistency authority over federal

actions that affect New Hampshire’s coast. Since the amended boundary will encompass a targer
geographic coastal area. federal consistency reviews will be required throughout the larger arca



for federal license or permit activities under CZNMA §307(¢)(3)(A). The boundary expunsion
will not affect the manner in which Ic,deml LOnblbL cy app!iF‘S to federu! agency activites under
CZMA §307icH 1), although some addin 2o Toeenld 4y “ment projec

jlsaln
i iw Wl oL e »l

Bs 7 LJ.A_,\.. il

dutcmdnctlll\* subject to consistency review pursuant to CZMA §307( c) Federal agencies
will not be uble to issue federal licenses or permits in the new coastal houndur}* if the state
determines that those activitics are not consistent with the state’s coastal program. unless the
state’s decision ts appealed 1o the Department of Commerce und overturned by the Secretary.
Finally. New Hampshire's coastal area excludes lands owned. leased. and held in trust by the
Federal Government. The changed inland boundury will increase the number of federaliv
excluded buildings and properties in the NHCP arca (See Hsting below).

What the Boundary Change Will Not Do

There will not be any changes in the jurisdiction of existing New Hampshire State authoritics
thut constitute the approved NHCP. nor will there be anv addition of new authorities as a result
of the boundary change. The NHCP s 16 coustal policies, the state agencies that enforce these
policies, and the enforcement abilities of the state agencies will not change as a result of the
boundury realignment. The manner in which federal consistency applies to federal agency
activities under the CZMA will not change. The proposed boundary does not expand or reduce
the existing list of local, regional. state, and federal uses that are currently subject to state laws
and regulutions. All lands on the coast that are devoted to recreation and public access will
continue to remain available and accessible. The procedure for siting energy {acitities wiil not
change. The boundary change will not result in the elimination of any areas of particular concern
{APCH. areas of preservation or restoration (APR}, or the manner in which these areas are
designated. Lastly, to avold misconception, an expansion in the geographic coastal area does not
necessarlly foster an increase in the total amount of federal CZMA funding appropriated to
NHCP for local grant-funded projects

IV. Analysis of the Effects of the Boundary Change on Program Approvability

The following detailed analvsis describes the effect of the NHCP inland boundary change on the
program approval requirements found in the CZMA und implementing regulations, as required
for amendments pursuant to program amendment regulations at 15 CFR 923 81(b).

A. Boundary and FExcluded Lands

The change in the boundary continues 1o allow the NHCP to meet the intand boundary
requirements in 15 CFR 923.31(a)(1-8). The exisiing inland boundury encompasses all
required resources and land and water arcas per 15 CFR 923.31(a)( 1-8). Moving that
boundary further inland could not negatively impuact the previous findings. The amended
NHCP boundary will include areas in which it Is necessury to manage uses that have both
direct and indirect impacts on coastal waters, areas that are likely to be affected by or
vulnerable to sea level nse, APCs, waters under saline influence, sundy beaches, rocky
shorelines, transitional and intertidal arcas subject to coustal storm surge, areas containing
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salt tolerant vegetation, and islands. Inclusion of the full geographical jurisdiction of the 17
coustal municipalities wilt add freshwater segments of tidal rivers, and surrcunding non-tidal
wetlands to the area within the new coastal boundary. Moreover, as a result of the
amendment, the inland boundary will be delineated in a clear and exact manner because 1t
will be defined in terms of the coastal municipalities™ boundary lines,

Excluded lands include land owned or controlled by the federal government within the
coastal boundary. However. activities on excluded land that have reasonably foreseeable
spillover effects on uses or resources outside of the excluded land, but within the coastal
boundary are subject 1o Federal Consistency Review. Presently excluded lands within the
current boundary are:

- Pease International Tradeport Air National Guard Station, Newington

- Portsmouth Post Office, Portsmouth

- Coust Guurd Station. New Castle

- Great Bay Nautonal Wildlite Refuge (US Fish and Wildlife Service), Newington

Following the approval of the boundary chunge, NHCP area will exclude additional land
owned, leased, and held in trust by the Federal Government. and listed as follows:

FEDERALLY EXCLUDED LAND

Municipality Property
Dover US Post Office
US Alr Force Recruiting Station
'US Army: New Hampshire National Guard
US Army Recruiting Office
, 'US Marine Corps Recruiting Station
Durham 7S Department of Agriculture: Natural Resources Conservation
dffice |
‘ US Post Office !

US Department of Agriculture: Forest Service - Northeastern
' Research Station
‘ US Marine Corps Recruitment Center

U< Marine Corps N¥ficer Selection Offica

Exeter Uy Post Office !

Greenlana US Post Office, 609 Portsmouth Ave |
US Postal Service, 370 Portsmouth Ave :

Hampton Falls IUS Post Office

Hampion US Post Office

New Castle Coast Guard Statien

Coast Guard Station Safety and Security Zone
[US Post Office
Newfields S Post Office







dependency. encray facility siting, dredging and dredged material disposal. and certain
residential, industrial and commercial developments that are likely to affect coastal waters.

The geographic scope and number of uses subject to the muanagement program will increase
as a result of the change. mainly due to uses that may be subject to federal consistency
review in the new coastal area, but the scope of the program authonties are adequate o cover
these uses (see section on program authorities). NHCP does not foresee any unmanageable
impuacts tesulting in an increase in the volume of existing uses. The lurgest use increase
would most likelv be in the volume of recreational activities throughout the expanded
boundary area. These uses und their impacts on the coastal resources are all currently
existence, and are being managed throughout New Hampshire on a wutershed basis
according 1o ¢xisting state statutes and authorities. The geogrupbic area where the additional
volume of uses t  es place is merelv being incorporated into the coastal area as a result of the
boundary change.

C. Policies Governing Uses Subject 10 the Management Program

The boundary change will not change the nature of the policies governing identified Jand and
water uses in the coastal zone. The 16 coastal policies governing uses subject to the NHCP
“were drawn entirelv from existing state laws that constitute the legal basis for state agency
decisions in the coastal area. Together, these policies reflect state priorities aimed at
balancing development needs with resource protection, and provide consistent guidelines for
coordinated state agency action in the coast. State and federal agency actions must sull be
consisient with these policies.

The boundary amendment does not change the jurisdiction of existing laws or regulations
constituting the program. Nor does it add any new authorities and associated policies into the
program. The state laws incorporated into the NHCP are currently enforced by state
agencies on a statewide or watershed basis; therefore uses in the new coastal area ure already
subject to the policies in these authorities.

The boundary change potentially extends the scope of the application of the sixteen coastal
nolicies 1o uses in the expanded coastal area through the application of federal consistency
provisions. Within the expanded arca. activities requiring federal licensing or recetving
funding will have to be consistent with New Humpshire’s enforceable coastal policies.
However, for most of these activities, there 1s likely a concurrent state permit already part of
the program that subjects the activity to relevant coastal policies.

D. Uses of Regional Bencfit

The boundary change will not affect how the state will prevent the arbitrary exclusion of
designared uses of regional benefit and that process will apply to uses of regional benefil in
the expanded coastal areu. The boundary change does not change the authorities to prevent
arbitrary exciusion of designated uses of regional benefit. Authority (o prevent the arbitrary
exclusion of uses of regional benefit will continue to include the tollowing:





















1ssues of NHCP., The NHCP has coordinated with any/all existing regienal planning
entities in the expanded area and will continue to do so.

Effects on Opportunities for Public Involvement in the NHCFP and Consideration of
Commenis from Local, State and Federal Agencics and the Public

Notification of the proposed boundary change has been sent to both Strafford and
Rockingham Regional Planning Commissions, each of the seventeen coastal
municipalities, and all of the affected state and federal government agencies. The
notification included a description of the boundary change, how the boundary change
would affect the communities and state and federal agencies, a map showing the change,
and a listing of NHCP’s sixteen coastal policies. A brief informational flyer was sent to
approximately 240 local non-governmental organizations, university contacts, and

citizens as additional notification of the proposed boundary change and the date of the
public hearing.

All recipients of the notification were welcomed to comment on the proposed boundary
change. Individual meetings between NHCP and several of the mumcipalitics were held
1o explain the proposed boundary change in more detail. Notification to the State and
Federal agencies also included an endorsement to be completed and returned to NHCP to
insure the agencies’ receipt and comprehension of the propesed change. A public hearing
was neld on December 11, 2002, followed by sixty-day window for comment. Public
notice of the proposed boundary change and public hearing, as well as informational
articles, were published in local seacoast newspapers. Additionally, NHCP ran an
informational article in its newsletter, Tidelines (Winter 2002), and in the OSP bimenthly
newsletter, State Planning News (Dec 02/Jan 03).

The expanded boundary will not change the manner in which NHCP provides public
notice to municipalities and regional planning commissions. Such notice is a reguiar
facet of NHCP activity. The NHCP Public Qutreach and Education Coordinator will
advise contacts of the expanded boundary. NHCP will consider the possibility of holding
informational workshops for the public and interested parties on the subject. Potential
workshops and informational sessions would focus on the federal consistency process. as
well as what the boundary change means to residents of the coastal zone within the
expanded coastal area.
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