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Response to Comments

The New Hampshire Department of Environmental Services (NHDES) received two comment for draft Water
Quality Certification (WQC) # 2019-4041-002 . A copy of the comments and NHDES' response are provided
below followed by a list of substantive changes made since the draft WQC was issued for public comment.

A. Comments from Mr. Michael Speltz, a resident of Londonderry:

“The draft WQC refers to a wetland permit and applicant responses to a RFI, but it appears the wetland permit
has not yet been issued or released to the public. The wetland permit should include consideration of the vernal
pools being impacted. Based on the FEIS those impacts will be mitigated through a payment to the ARM Fund.

However, as outlined in my letter of 6 December 2018 to Peter Stamnas at NH DOT (attached), these vernal
pools would be better mitigated by on site protection of a generous buffer around the pools, consistent with
CFR 332.3(3) as quoted in the attached letter.

To the extent the draft WQC approves the mitigation approach in the FEIS, it limits the ability of NH DES to
include greater protections for the vernal pools in the wetlands permit, when it is issued. Therefore, please
consider adding an additional condition to the WQC, beyond the rights DES has reserved to itself to modify a
WQC. to make clear that the applicant will be subject to a requirement in the prospective wetlands permit to
provide greater buffers for the high quality vernal pools and will not be permitted to fill them.”

NHDES Response: Condition E-7 of the Water Quality Certificatioin requires the Applicant to comply
with the NHDES Wetlands permit. A letter of approval regarding the wetlands permit for the Project
was issued by the NHDES Wetlands Bureau on May 5, 2020. The Wetlands approval letter includes
Findings 5, 19 and 20 (see below) which indicate that 1) the selected alternative was determined to have
the least natural resource impacts of the alternatives considered that address the purpose of the
Project, 2) payment will be made to the Aquatic Resource Mitigation (ARM) Fund, and 3) mitigation
compensation is based, in part, on impacts to vernal pools. It should also be noted that the ARM Fund
payment will be available for land protection and restoration projects in the watershed and that the
vernal pool impacts will be noted in the grant round for applicants to focus efforts on preserving vernal
pools and their buffers. Finally, the NH Wetland regulations do not include any buffer requirements for
vernal pools.

Finding 5: Based on the information presented in the 2007 Draft Environmental Impact
Statement (DEIS); 2018 Supplemental Draft Environmental Impact Statement/Section 4(f)
Evaluation (SDEIS); the 2020 Final Environmental Impact Statement (FEIS); all technical reports
and supporting documentation incorporated by reference in the DEIS, SDEIS, and FEIS; and
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consideration of input received from other agencies and the public, the Federal Highway
Administration (FHWA) has selected Alternative A for implementation. Overall, Alternative A
also was determined to have the least natural resource impacts out of the alternatives that
address the purpose of the Project.

Finding 19. The applicant has reviewed on-site options for mitigation and the NHDES has
determined that this project is acceptable for payment to the Aquatic Resource Mitigation
(ARM) Fund.

Finding 20. Mitigation compensation is for 210,643 square feet of direct wetland impacts,
89,298 square feet of secondary wetland impacts (edge effects), 286,000 square feet of vernal
pool loss, 78,000 square feet of vernal pool secondary (indirect) impacts, and 1,703 linear feet of
stream mitigation.

B. Comments from Mr. Ray Breslin, a resident of Londonderry, NH:

A copy of Mr. Breslin’s handwritten comments are provided in the Attachment at the end of this
document. The comment numbers used below refer to the comment numbers in Mr. Breslin’s
comments.

Comment 1 (paraphrased): The proposed project described in the Water Quality Certification (WQC)
has not been shown to meet he intended purpose of reducing highway traffic off Rte 93 entering
downtown Derry and promoting public safety.

NHDES Response: The purpose of the Water Quality Certification (WQC) is to ensure that the
proposed Activity complies with New Hampshire surface water quality standards (Env-Wq 1700
and RSA 485-A:8). The focus of the comment is on reducing highway traffic and promoting
public safety which is beyond the purview of the WQC.

Comment 2 (paraphrased): Approval of the 401 WQC by the New Hampshire Department of
Environmental Services (NHDES) should not proceed forward without a thorough and complete finding
by the Army Corps of Engineers, MS4 Stormwater Management Plan, public involvement and
participation, water quality based effluent limitations, and many other rules and regulations and laws
which have been identified and “called out” in the draft application.

NHDES Response: The purpose of the Water Quality Certification (WQC) is to ensure that the
proposed Activity complies with New Hampshire surface water quality standards (Env-Wq 1700
and RSA 485-A:8). Based on the facts, findings and conditions in the WQC, NHDES has
determined that there is reasonable assurance that the Activity will comply with the State water
quality standards. Condition E-7 requires the Applicant (NH Department of Transportation) to
comply with all applicable permits and related documents including those listed in Finding D-17
of the WQC. Permits/documents listed in Finding D-17 include the U.S. Army Corps of Engineers
(ACOE) §404 permit for the discharge of dredge or fill into Waters of the United States, the EPA
MS4 permit mentioned by the Commentor. Permits which have not been obtained, must be
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obtained by the Applicant prior to construction. With regards to the ACOE §404 permit, the
ACOE cannot issue it’s permit until NHDES issues the WQC. Once the WQC is issued, the ACOE
will issue its decision on the §404 permit in accordance with applicable laws and regulations
pertaining to the §404 permit program

Not all permits require public notice, however, those that do (such as a the WQC) are issued for
public notice by agency issuing the permit. Finally, the Applicant has constructed many highway
/ roadway projects and is very familiar with the regulatory requirements. Based on the
Applicant’s experience, NHDES is confident the Applicant will obtain and comply with all
applicable permits and documents as required in Condition E-8 of the WQC., including, but not
limited to, any public participation and involvement requirements.

Comment 3 (paraphrased): A project of this magnitude will have a great impact not only on
management of vehicular traffic but also public health and safety impact due to pollution from
additional traffic burden, added Interstate 93 but also additional environmental impact to wetlands,
groundwater, surface waters, and wildlife.

NHDES Response: According to the Federal Highway Administration’s Record of Decision  the selected
alternative represents a balance of the various potential impacts:

“FHWA identified Alternative A as the Selected Alternative based on the results of engineering,
environmental, and socioeconomic studies. Alternative A represents a balance of traffic
performance, economic development potential, and environmental impact considerations.”

Wetland impacts have been accounted for by the NHDES Wetlands Bureau who issued an “Approval
Letter” on May 5, 2020 (see Finding D-14 of the WQC) which includes the Conditions that will be
included in the Wetlands Permit, with the associated Findings for the Approval. A Wetlands Permit will
be issued once the Aquatic Resource Mitigation (ARM) payment has been submitted.

The impacts of pollution from traffic on stormwater quality will be addressed by treating the vast
majority of stormwater from the Activity in treatment practices including, but not limited to, wet
extended detention basins which studies have shown are quite efficient at removing pollutants from
stormwater runoff 2.

If the design calls for certain types of discharges to groundwater, the Applicant will need to obtain and
comply with NHDES groundwater discharge permit regulations. As stated in Fact C-58 of the WQC, Env-
W(q 402 (Groundwater Permits and Registration) implements RSA 485-A:13, I(a) and the permit program
for the regulation and remediation of groundwater contamination from previous discharges or disposal
of wastewater to groundwater authorized by RSA 485:3, X, by establishing standards, criteria, and

LTFrom page ROD-3 of the Record of Decision, FHWA-NH-EIS-07-01-F, Derry-Londonderry, IM-0931(201) 13065, 1-93 Exit 4A,
Rockingham County, New Hampshire. The Record of Decision is available on the NHDOT Website.

2 See Appendix E of the New Hampshire Stormwater Manual, Volume 1, Stormwater and Antidegradatioin, December 2008 by NHD
which is available on the NHDES Website.
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procedures for groundwater discharge permits, discharge registrations, and holding tank registrations to
prevent pollution and protect groundwater. Wastewater is defined as “...a fluid derived from domestic
or non-domestic sources that is no longer used for its original intended purpose”.

Comment 4: “Although all of these vital issues have been identified in this application, the actual/real impact
cannot be reasonably and responsibly identified when and until all supporting testing studies and permits have
been completed and properly filed (please refer to D-13 of DOT Application).”

NHDES Response: Please see NHDES response to Comment 2 above.

C. Substantive Changes Made Since the Draft Water Quality Certification Was Issued for Comment

The following is a list of substantive changes made to the Water Quality Certification since a draft of the
Certification was issued for public comment:

C-56 and D-14: Updated to indicate that the NHDES Wetlands Bureau issued an approval letter for the Wetlands
permit on May 5, 2020.

D-32: Typed Table 4: Chloride BMPs (from Table 9 in Appendix G of the FEIS) so that it would be compliant with
the Americans with Disability Act (ADA). In draft WQC, the table was inserted as an object which is not ADA
compliant without a large amount of explanation.

D-34: Added language indicating that the Applicant and NHDES are committed to continue coordination to help
ensure the Activity complies with NH surface water quality standards.

E-8: Made the list of Design/Build contract documents, needed by NHDES to review to ensure the project design
will comply with NH surface water standards, more specific to better enable the Contractor to provide a cost for
this work. The Condition in the draft water quality certification was more general.

E-11 and Attachment A: Revised this Condition, (which references Attachment A at the end of the Certification)
to focus on BMP inspections, turbidity monitoring of discharges to sensitive waters, and reporting of results.

E-12: Added a new Condition requiring the Applicant to use an Independent Environmental Monitor (Monitor)
to help ensure water quality standards are met.
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Attachment
Mr. Ray Breslin’s Comments
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