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Re: HB 1380, relative to the development of wetland mitigation banhs.

Dear Chairman Odell:

Thank you for the opportunity to coulïìent on HB 1380, which would perrnit the establishurent
of wetland mitigation banlçs. The Departrlent of Environmental Services (DES) supports HB 1380.

HB 1380 provides clear state authority for the establishrnent of wetlands mitigation banks in
New Harnpshire. Mitigation banhs provide an opportuuity to restore, create and preserve wetlands, ancl

their clevelopment should be encouragecl in New Hampshire to the extent feasible. Some infonnation on
mitigation banks is provided below for your fi-lrther consideration.

Mitigation banks are one of the mitigation options identified in the federal mitigation rule,
Federal Register 33CFR, Parf 332, along with restoration, preseruation, creation, and in-lieu fee
payment. According to the Envil'onmental Protection Agency':

"A mitigaÍion bcmk is ct v,elland, slreem, or other aqualic resource cu'ea thal has heen reslorec{,
established, enhanced, or (in certain circutnstances) presert,ed.for the purpose o.f'providing
cortrpensalion.for mtavoie{ahle impacts to ac1uatic resources perntifled under Seclion 404 or ct sìntilcr
state or local wetland regtrlation. A ntitigation bank ntay be created v,hen a governmenl ogenc)),

corporotiotr, nonproJit organizalion, or other entity underlakes these actit¡ities under a.fòrmal
agreement with ct regulaÍory agency. Mitigcrtion banks have.fout" distincÍ conlponenls:

The bank sile: the ph¡tsical acreage restored, established, enhctnced, or ¡treserved,'
The bank inslruntenl: the.forntal agreemenl. belween the bank ov)ners ttncl regulaÍors eslablishing
liubility, per/òrmance slandctrcls, mcmagement and ruoniloring rec1uiremenls, ctnd Ihe terms o/ bunk
cradil approvul:
The Inleragency Revieu, Teant (IRf) fhe interagency leãm thaf provicles regululory reyiev,,
opproval, and ot,er,sight of the bcmk; cmd

. The sert¡ice ctrea: the geogra¡thic arect in v,hich perntitted Ìmpctcls can lte conq)ensoled.for at u
given ltank.

...The voltte ol'q bcmk is defined in "compensatory ntitigarion a'edits." A bank',s instrument identifies
lhe nuntber of credits at,ctilcthle.for sctle ctncl rec1uires the use oJ ecologiccrl a,ss'essntenl Iecltnìc1ues Ío
certify thaÍ fhose credils prottide lhe required ecological.funclions."

Mitigation banlçs are a form of "third-party" compensatory mitigation, in wliicli the
responsibility for compensatory rnitigation irnplementation ancl success is assurred by a party other than
the pennittee. In other pafts of the couutry, rnitigation banks exist that are ownecl and operated by both
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public, noll-govenln-ìental, non-profit and private sector entities. For example, wetlancls banks might
typically be establislied on large properties whele wetlauds were clestroyed by activities such as
largescale rice fanns that occurred decacles ago. V/ith termination of the fallring activity, wetlands rray
be re-created and restored and a wetlands bank created. In these situaitons, wetlancls re-creation ntust
occur prior to the selling of wetlands bank credits to permit applicants. None of these types of
mitigation banlcs exist in New England toclay, probably because the opportunities for large scale
mitigation banks are limited due to New England's geography. In addition, mitigation banks must be
approved by tlie Unitecl States Army Corps of Engineers and the Environmental Protection Agency to
be eligible to sell credits to wetlands pennit applicants. The federal approval requirements are quite
rigorous.

In New Harnpshire, the Aquatic Resource Mitigation (ARM) Fund Proglam, which is an in-lieu
fee program, curreutly perfonns an equivalent filnction to mitigation banks to satisfy federal wetlands
mitigation requirements. The ARM Fund has enjoyed early success, and we expect that sLlccess will
continue. This program provides applicants with the option to pay all "in lieu fee" for wetlands
rnitigation based on a payment schedule and methodology tliat is establishecl in state statute. This is
different than a "traditional" mitigatiou bank in that applicants purchase creclits at the tiule of permitting
fol projects that have not yet been implemented. DES then awards these funds, based on annual
competitions by watershed, to applicants that have proposed projects for wetlands restoration,
preservation or creation. To date, 52,648,011.00 lias been awarded for 1B wetlands mitigation projects
on a statewide basis. Wetlands permit applicants, recipients of funds for mitigation projects and the
Corps of Engineers have all been very satisfied with this prograrn.

HB 1380 also includes, at the request of DES, a ninor amenclment to HB 1380 to strengthen
and improve ARM Fund implementation. This proposed amendment would improve consistency with
the federal rnitigation rule under which the fund operates and would provide rnore prograrn flexibility.
At a practical level, this wor-rld allow us to consolidate some smaller Hydrologic Unit Code I (HUC B)

watersheds into larger areas for purposes of ARM Fund collection and distribution. We have learned
from our early experience with this program that some HUC B watersheds are too small in area for the
ARM Fund to function well, so colisolidation of smaller contiguous HUC B watersheds into single
service areas would mahe the program mole effective and efficient. This change has also been
encouraged by the United States Anny Corps of Engineers.

Thank you for this opportunity to comment. Please contact Rene Pelletier at2ll-2951, or rne at
211-2958, if you have any questions or need additional inforn-lation.

Very trr-rly yours,

Thomas S. Burack
Commissioner

cc: Representatives Merrow, Mirski, and Babson.
Senator Bradley

"'MiÍigaliotr Banking Factsheet", United States Environmental Protection Agency,
www. epa. gov/owos/wetland s/facts/fact 1 6. htm I


