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The Honorabie James Garrity, Chairman
House Science,'l'echnology and Energy Committee
Legislative Office Building, Room 304
Concord, NH 03301

RE: HB 1239 requiring the site evaluation committee to consider economic impact prior
to issuing a certificate for an energy f'acilify; and HB 1,401 relative to site evaluations
and certificafes for energy facilities.

l)ear ClrairmanGarrity and Members of the Cornmittee:

Thank you for the opportunity to comment on FIB 1239 and HB 1401, both of which
would amend RSA 162-I-1, Energy Faciiity Evaluation, Siting, Construction and Operation.
Because these two bills relate to the same statute and are being heard by your Committee on the
same day, I have taken the liberty of preparing a single lettcr of testirnony relating to both bills,
and respectfully requestlhat a copy o1'this letter be includecl in the Committee's files on both
bilis. Pursuant to RSA 162-Il:3, the Commissioner of the Department of Environmental
Services serves as the statutory Chairperson of the Site Evaluation Committee (Committee or
SEC). Based on my experiences in serving on the Site Evaluation Committee, I am concerned
that both bills woulcl substantially expand the authority of the Committee to review applications
but give little guidance as to how that new authority would be exercised. In addition, the bills
contain provisions that are ambiguous and would add uncertainty for the public and applicants
before the Committee,

HB l40l would require the Committee, in the process of deterrnining whether to issue or
cleny a Certificate, to consider whethel the proposed l'acility will provide net "demonstrable
public benelits in the State of New l{arnpshire" within ten years. In addition, HB 1401 would
require the Committee to consider "ali Leasonable alternatives" to a proposecl facility. These
sections of the legislation would substantially broaden the inquiry of the Committee but give
Iittle guidance as to any lirnitations on the roie of the Committee or the factors or criteria the
Comnrittee would be expected to consider. Sirnilarly,HB 1239 would require the Comrnittee to
consider the ecouotnic impact of a proposed facility. Requiring the Committee to consider every
aiternative, to predict whether any specific project will provide net "demonstrable public
benefits" within ten years, or to predict the economic impact of a parlicular facility would
effectively place the Committee in the role of determining the energy and economic policy for
the state, Traditionally, however, significant decisions about energy and economic policy in
New Flampshire are made through the legislative process with input fi'om a broad range of
stakeholders and interested parties, not through permitting clecisions made by the executive
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branch on individual projects. Furthermore, the potential economic effects of a ploposed energy
project ale olten a matter of significant dispute. Most projects come with both economic
advantages and disadvantages. The resolution or determination of a "net effect" of those impacts
would be extremely subjective and often tirnes would not be amenable to ready measurement.
'l'he Cornmittee, although cornprised of agency cornmissioners and directors has no staff, budget
or facilities to undertake the new role envisioned by this legislation, and nor does it possess the
expertise to fully assess competing economio evaluations, Rather, as provided in RSA 162-H,
the Committee comes together on an "as needed" basis and fills the dual roles of a siting board
arld a "one stop" permitting authority.

In iight of these considerations, it should be evident that HB 1239 and IJB 1401 would
substantially expand the role of the Committee, and in doing so may result in significant
unintendecl consequences.

HB 1401 also adds a provision that would cause ambiguity and uncertainty in the
procedural pïocess by requiring an applicant to the pay for the costs ofexperts and consultants
hired by counsel for the public and by any intervenors in a proceeding. If such a provision were
lo become law, applicants would never be able to properly assess ancl budget for the costs

associated with seeking a cer"tificate fi'om the Committee. At present, counsel for the public will
norrnally file a motion with the Committee in advance of ernploying consultants and will request

Committee approval to do so. In some cases intervenors have followecl the same process. The
Committee approval process ensures that unnecessary or unfair costs and expenses are not
assessed against an applicant. This process has worked well in the past and there does not appear
to be a need to acld uncertainty to this part of the certificating process.

Finally, it should be noted that the¡e are curlently fir'e pending bills that relate in some
manner to the site evaluation process set forth in RSA 162-H, including HB 1401, I{B 1239, HB
1428, SB 215 andSB264, Each of these bills contains provisions thatmay result in significant
unintended consequences, and in various respects are at odds with each other. It is certainly
possible that some changes could be made that would improve the site evaluation process

currently specified in RSA 162-H. However, this is a complex statute, and any potential
amendments to the law should be considered in the light of a full understanding of the law's
purpose, the histoly of its implementation, and a through undelstanding of how matters are

currently considered and decided by the Site Evaluation Committee. Accol'dingly, if the
Legislature is interested in pursuing possible amendments to RSA 762-H,I would recommend
tl"Lat all of the pending bills effectively be amended to create a single stucly committee . A study
conrmittee would be able to comprehensively review and understand all aspects of RSA 162-H
and the role of the Comrnittee in the siting deterrnination process, With that understanding in
mind, it may be easier to posit reforms that wouid not have unintended consequences and that
would have the potential for improving the current review process. Alternatively, I would be

pleased to work with your committee to arrange for a comprehensive bliefing for interested
iegislators on RSA 162-H and the u'ork of the Site Evaluation Committee. Based on such a

briefing, your committee could determine what flrrther steps may be appropriate.
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Thanl< you for allowing rne the opportunity to explair-r my concerns. If you have any
questions or require additional inf'orrnation, please contact tne'àt27I-2958 or
Thomas.burack@des.nh, gov,

Sincerely,

Thomas S. Burack, Commissioner
Department of Environmental Services

cc: Sponsors of HB 1239 and HB 1401




