The State of New Hampshire

DEPARTMENT OF ENVIRONMENTAL SERVICES

Thomas S. Burack, Commissioner

April 5, 2011

The Honorable Carol McGuire, Chairman

House Executive Departments and Administration Committee
Legislative Office Building, Room 306

Concord, New Hampshire 03301

Re: SB 161, relative to procedures for adoption of agency rules under the administrative procedures act.
Dear Chairman McGuire and members of the Committee:

Thank you for the opportunity to testify on SB 161, relative to procedures for adoption of agency
rules under the administrative procedures act. The Department of Environmental Services supports this
bill, as amended by the Senate.

Last year, the “Lean Rulemaking - Phase I” project was initiated under the sponsorship of
Representative Norelli. The project sponsor and participants recognized that the current process for
promulgating rules is inefficient; that certain statutory rulemaking requirements place undue burdens and
costs on agencies, OLS, JLCAR and other stakeholders; and that there are barriers to meaningful public
participation in the process. The Director of Legislative Services, staff from the OLS Administrative
Rules office, and staff from the Departments of Environmental Services, Health and Human Services, and
Safety worked together over the summer and fall of 2010 to identify specific issues that contribute to
these problems and to brainstorm ways to make the process more efficient while also supporting and
encouraging public participation. Some of the solutions can be implemented administratively, but many
require statutory change. SB 161, as amended by the Senate, would implement those changes. A chart is
attached that explains each section of the bill.

We believe strongly in using continuous process improvement tools and philosophies such as Lean
to bring greater efficiencies to the operation of New Hampshire state government, and believe that SB
161, as amended by the Senate, is a significant step forward. Accordingly, we urge the Committee to
move this bill forward as a demonstration of a joint commitment by the legislative and executive branches
to making government more efficient and responsive to the citizens we serve.

Respectfully Submitted,

oot

Thomas S. Burack
Commissioner

Enclosure

cc:  Senator Merrill
Senator Stiles
Senator Carson
Representative P. Schmidt
Representative Norelli
Representative Pilotte
Representative B. Patten
Representative C. McGuire

DES Web site: www.des.nh.gov
P.O. Box 95, 29 Hazen Drive, Concord, New Hampshire 03302-0095
Telephone: (603) 271-3503 « Fax: (603) 271-2867 « TDD Access: Relay NH 1-800-735-2964
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SB 161 as amended by the Senate - Explanation

04-05-11

2

Bill §| 541-A | Topicand | Text (text in gray font shows existing statute not included in bill; text in Ewow font mroém
§, 9(s) | Explanation of wEa:&EoE | language from SB 161as amended by the Senate) ; ,
3 | 9,I-a & | Publication of rulemaking notices in I-a. Prior to publication and with prior notice to the agency, the director of H@mﬂm_mg\o services
I-b Rulemaking Register may correct typographical, spelling, and punctuation errors, as well as unintentional errors in
[0ew] | [_a: allows Director of Legislative Services HMmes.oom and citations in a submission, provided the corrections do not affect the substance of
to correct rulemaking notices filed for the notice. o . . . . .
publication, with notice to the agency so that I-b. The date of publication of the rulemaking register shall be the date on which the register is
changes ﬁ&wow affect substance are not made | 2vailable to the public on the general court information services web site.
inadvertently.
I-b: specifies that the date of publication is
the date the Register is available on the
GCIS web site to support electronic
publication.
4 | 9,1I-1I | Publication of Rulemaking Register II. The rulemaking register shall be made available upon request to agencies and officials of
Amendment authorizes the Director of this state free of charge. The director of legislative services shall send a paper or electronic copy
Legislative Services to publish the of the rulemaking register upon request to the clerk of each municipality in the state and upon
mtwﬁsa kine Revister &Wo tronicallv and request to any member of the general court free of charge. Municipalities and members of the
es ‘S@:mrom%m Hmmﬁb tion in mm<ow\o £ general court shall be deemed to have requested an electronic copy unless a paper copy is
distributing %@o Qosm copies specifically requested. Paper copies of the register which are sent to municipalities and to
p1es. members of the general court shall be sent by first-class mail.
1. Paper copies of the register shall also be made available upon request to other persons at
prices fixed by the director of legislative services to cover mailing and publication costs.
5 10 Filing proposed rule text; establishing and 541-A:10 Filing of Proposed Rule Text; Establishing and Revising Text.

revising text

Amendment clarifies that the text of the
proposed rules cannot be changed prior to
the public hearing, and authorizes agencies
to prepare a draft final proposal if it decides
to hold an additional hearing on a proposed
rule prior to filing the final proposal for
review by the JLCAR.

L At the same time the notice required by RSA 541-A:6, 1 is filed, the agency shall file the text
of the proposed rule with the director of legislative services. The text of the proposed rules as
filed pursuant to RSA 541-A:3, III shall not be changed [er-established-as] prior to the hearing
held pursuant to RSA 541-A:11, I(a).

IL. The agency shall not establish the text of the final proposal until after the conclusion of the
public comment period established pursuant to RSA 541-A:11, I(b). If the agency elects to
solicit comment pursuant to RSA 541-A:11, I(c), the agency shall prepare a draft final
proposal that is annotated to show how the rules as initially proposed are proposed to be

changed. In response to comment received, the agency may revise the draft prior to filing the
final proposal in accordance with RSA 541-A4:12.
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SB 161 as amended by the Senate - Explanation . . 04-05-11 4

and

| Explanation of amendment

Final proposal II. The final proposal shall include:
(a) A cover sheet listing:
(1) The number of the notice and the date the notice appeared in the rulemaking register;
(2) The name and address of the agency;
(3) The title and number of the rule; and
(4) A citation to the statutory authority for the rule.
Amendment striking (¢) would eliminate the (b) [Fwe-copies] One copy of the established text of the final proposed rule.
requirement for agencies to file a copy of the (c) [A-copy-otfthe-full-text-of the-statutory-autherity for therule-

Amendment to (b) would eliminate
requirement for agencies filing on paper to
file 2 copies of the fixed text final proposed
rule.

RSA authority for the rules (OLS/Admin. €] If required pursuant to RSA 541-A:5, VI, an amended fiscal impact statement from the
Rules staff obtain their own copies from the | legislative budget assistant stating that as a result of notice and hearing the rule did change and
Internet anyways). explaining how this change affects the original fiscal impact statement.

[€)] (d) A copy of the fixed text of the final proposed rule annotated clearly to show how the
final proposed rule differs from the rule as initially proposed, if the text has changed.

12, II | Incorporation by reference; incorporating
Internet content

| An agency [incerperates—inte] may establish

Amendment clarifies that an incorporation requirements in its rules [any] by citing S a document or fo Internet content prepared by [any
entity-outside-the-ageney] an unrelated third party. If state-enforceable requirements are so
by reference occurs when an agency
established, the agency shall file an incorporation by reference statement as specified in
paragraph IV with the final proposal. [Bewever;—the] No agency shall [aet] incorporate by
reference any document or Internet content prepared by or on behalf of the agency.

establishes state-enforceable requirements
by citing to a document or Internet content;
emphasizes that the material so incorporated
must be created by an unrelated third party
and not by or for the agency.

12,1V | Amendment clarifies the requirements for | IV. Any [required] incorporation by reference statement required by paragraph III shall
incorporation by reference statements and | include a [separately-signed] statement signed by the adopting authority:
reflects inclusion of Internet content in § IIL. (a) Certifying that the text of the [matter] incorporated document or Internet content has been
reviewed by the agency, with the name of the reviewing official;

(b) Explaining how the text of the [matter] incorporated document or Internet content can be
obtained by the public, and at what cost;

(c) Explaining any modifications to the [matter] incorporated document or Internet content;

(d) Discussing the comparative desirability of reproducing the incorporated [matter]
document or Internet content in full in the text of the rule; and

(e) Certifying that the agency has the capability and the intent to enforce the [re]
requirements being incorporated.
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SB 161 as amended by the Senate - Explanation

04-05-11

6

Amendment reflects inclusion of fiscal
emergencies in I1(§11).

Bill§| 541-A | T opic and , | Text (text in mamu\ font shows existing statute not included E bill; aﬁ in black moE shows
§, q(s) | Explanation of amendment language from SB 161as amended by the Senate) ; o
10 17,1 | Duration of rules I. No rule shall be effective for a period of longer than [8] 10 years, except as extended
Amendment extends life of reeular rules pursuant to RSA 541-A:14-a, but the agency may adopt an identical rule under RSA 541-A:5
from 8 to 10 years o allow mmmsﬁow (and through RSA [541-A:14] 541-A:14-a, in conformance with the drafting and procedure manual
OLS/Administrative Rules) to focus on rules adopted under RSA 541-A.8.
needing revisions rather than rules being
readopted because they would otherwise
expire; includes cross-reference to new
provision re: initiation of rulemaking to
readopt rules extends the expiration date.
11 18,1 | Emergency rules - financial emergencies I. [Han] An agency may proceed to adopt an emergency rule if it finds either that an
g g
Amendment would allow emereency rules to imminent peril to the public health or safety requires adoption of a rule with less notice than is
be adopted to avert substantial m momw\rmms to required under RSA 541-A:6 or that substantial fiscal harm to the state or its citizens could
the s ﬂme or its citizens occur u\ §~mm are not a&aﬁ&& xﬁ& Nmmm notice than is required under RSA 541-A:6. [and-states
be maoﬁom g:%oﬁ having ?mg Ewa in Eowo%m or final proposed moH.B NEQ Em% be adopted
after whatever notice and hearing the agency finds to be practicable under the circumstances.
The agency shall make reasonable efforts to ensure that emergency rules are made known to
persons who may be affected by them.
12 | 18, Ill(e)] Emergency rules - financial emergencies H1. Emergency rules adopted under this section shall include:

(a) The name and address of the agency.
(b) The statutory authority for the rule.
(¢) Whether the intended action is an adoption, amendment, or repeal.
(d) The rule number and title.
on A mﬂmﬁ@m and dated wﬁmﬁoEoE by the adopting authority explaining the nature of the
| basis for the emergency rule, including [a
summary| an explanation of the effect upon the state if the emergency rule were not adopted.
(f) A listing of people, enterprises, and government agencies affected by the rule.
(g) The name, address, and telephone number of an individual in the agency able to answer
questions on the emergency rule.
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SB 161 as amended by the Senate - Explanation

04-05-11

8

Bill §| 541-A | Topic and L | Text (text in mnm% font mwoém oﬁmasm mﬁmz:w ﬁoﬂ Eo_saom E GE 8% in Emow moE mwos\m
| §,9%) @G—s:»ﬂcn of M.EQEES: | language from SB 161as amended by the mozmﬂmv

15 40, IV | Suspension of Provisions IV. (@) Notwithstanding any other provision of this oﬁm@ﬁmﬁ the director of mewm_mnz\w services
Amendment to (a) allows time periods (not may, after consultation with the chair and vice-chair of the joint legislative committee on
just “deadlines™ to be exten aw% and clarifies administrative rules, [may;] and for good cause shown, waive any deadline or otherwise extend
w&mﬁ the waivers apply only to rulemaking; any time period contained in any provision of this chapter which relates to the rulemaking
new (b) would requires a new deadline for | P"2¢%*: L . Lo . .
taking the action to be set so that it cannot be (b) If a deadline is waived or a time period is extended, the director shall, after consultation
postponed indefinitely. with the chair and vice-chair of the joint legislative committee on administrative rules and the

agency whose rules are affected, establish a new deadline by which the required action shall
be taken.

16 -- Applicability of statutory changes The provisions of this act shall govern the following on or after the effective date of this act:
Language establishes the point at which the L. All rulemaking initiated by filing a notice of rulemaking under RSA 541-A:6 or RSA 541-
amendments affect pending vs. future Al9-c.
rulemaking proceedings. II. All emergency rules adopted under RSA 541-A:18.

III. All interim rules initiated by filing a proposed interim rule under RSA 541-A:19, I1.

IV. All expedited repeal of rules under RSA 541-A:19-a.

V. All notices submitted to the director of legislative services for publication in the rulemaking
register.

17 - Effective Date This act shall take effect 60 days after its passage.

The amendments are procedural and do not
require a great deal of “lead-in” time -- so an
effective date of January 1, 2012 would only
delay the implementation of these
improvements.




